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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, TEZPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA 

                        ADDL. CJM, TEZPUR 

                        N.I Case No: 238/11 

                            U/S 138 of Negotiable Instrument Act 

                 Sri Sibu Saha……………Complainant 

                               v. 

                 Sri Dibyajyoti Kalita….……Accused 

Ld. Advocates: For Prosecution………Sri Surendra Mishra, Ld. 
Advocates. 

                      For Defence……Md. F. Haque, Ld. Advocates. 

Evidence Recorded on: 22.06.12, 31.8.15, 29.12.15, 08.8.16 

Argument heard on: 26.09.16 

Judgment delivered on: 07.11.16 

                                                    J U D G M E N T 

1. The prosecution’s case, in nutshell, is that, the complainant, Sri  Sibu 

Saha was in good relationship with the accused, Sri Dibyajyoti Kalita. 

Smti Ritu Kalita, w/o of the accused, is the proprietor of Assam Business 

Syndicate. The business was being run by the accused, even though he 

is a service holder. The accused had sought financial help from the 

complainant by way of loan, and the latter, in good faith, had lent him 

loan of Rs.6 lakhs/-, in parts on various dates. The total amount was paid 

to the accused upto 10.01.11. He also stated that on 10.01.11, the 

accused had executed a Hand Note in favour of the complainant , 

acknowledging the receiptof the said loan amount and promosing to 

return the loan amount to the complainant on 24.6.11. The accused had 

issued a post dated cheque on 10.1.11, in favour of the complainant, by 

inserting the date as 24.6.11 vide account payee cheque no. 030330 dtd. 

24.6.11 for Rs.6 lakhs and advised the complainant to deposit the same 
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on 24.6.11. When the complainant had deposited the cheque with UCO 

bank, Tezpur  Branch in his account No. 14896 on 24.6.11 for 

encashment. But the said account payee cheque was dishonoured by the 

Bank and the Bank returned the said cheque along with cheque returning 

memo dtd. 27.6.11 to the complainant due to insufficient fund in the 

account of the accused. The complainant had sent an advocate notice to 

the accused by way of registered post, informing him about the 

dishounour of the cheque and demandind payment of Rs. 6 lakhs  

withing 15 days. The notice was delivered on 2.7.11, but the accused 

had failed to make the payment.  Hence, the case. 

2. The complainant had filed the complaint petition in the Court on 01.8.11. 

Cognizance of the offence u/s 138 of NI Act has been taken and 

summons was issued to the accused, who was allowed to go on bail, on 

his appearance before the Court. The particulars of the offence u/s 138 

of NI Act have been explained to the accused, to which he pleaded not 

guilty and claimed to be tried. 

3. The prosecution has examined three witnesses, including the 

complainant himself, and exhibited documents in support of its case.  

4. The witnesses of the prosecution/complainant are: 

i) PW1/CW1: Sri Sibu Saha, the complainant. 

ii) PW2/CW2: Sri Bishnu Prasad Mazumdar, Senior Manager, Assam 

Gramin Vikas Bank, Tezpur branch. 

iii) PW3/CW3: Sri Apurva Kr. Roy , Manager, UCO Bank, Tezpur.  

 The accused was examined u/s 313 Cr PC, where he stated that he has 

committed no offence. The defense has examined one witness. Heard 

arguments. The witness examined by the defense is: DW1- Sri Lila Dutta. 

5.  POINTS FOR DETERMINATION: 

a. Whether the accused had drawn the cheque, bearing no. 030330, of 

Rs.600000/- dtd. 24.06.11, on an account no. 7845 maintained by him in 

Assam Gramin Vikas Bank, Tezpur Branch, for payment of the said 
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amount to the complainant from that account for discharge of any debt 

or other liability? 

b. Whether the accused had presented the cheque to his bank, UCO Bank, 

Tezpur branch, within 6 months from the date on which it was drawn or 

within the period of its validity, whichever is earlier? 

c. Whether the cheque was returned to the complainant by the bank, due 

to insufficiency of funds in the account of the accused to hounour the 

cheque? 

d. Whether the complainant had made demand for payment of the said 

amount of money by giving a written notice to the accused  within 30 

days of the receipt of information by him from the bank regarding the 

return of the cheque as unpaid? 

e. Whether the accused had failed to make payment of the said amount of 

money to the complainant within 15 days of the receipt of the notice? 

 

DISCUSSION AND DECISION BASED ON REASON: 

6. PW1, PW1, Sibu Saha has stated in his examination-in-chief that he is 

the resident of Notun Para, Tezpur Town, Ward No. 13 and has been 

carrying business as contractor, supplier etc. He had a friendly relation 

with the accused for a long time. The accused had previously resided at 

Boraholia, Tezpur. The accused has been serving in Sesa Tea Estate, 

Balipara and his permanently address is at Vill- Borjhar Gaon, under 

Tezpur PS.  

7. He has also stated that Smt Ritu Kalita who is the wife of the accused, is 

proprietor of Assam Business Syndicate. The accused has been carrying 

on although service holder, has been carrying on business of supply of 

green tea leaf to tea estate and supply of fertilizer etc. The said 

syndicate has accounts in several banks. One account in UCO Bank, 

Tezpur Branch vide account no. 02440510000052.  

8. He has also stated that in the month of January, 2011 the accused 

person had been facing financial trouble and requested for advance loan. 

As per request of the accused and the friendly relation with him, he gave 
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the accused total sum of Rs. 6,00,000/- (six lakhs) as loan, in following 

manner and in following dates,  

a) On 03.01.11 ----- 1,50,000/- 

b) On 05.01.11 ----- 1,50,000/- 

c) On 06.01.11 ----- 1,40,000/- 

d) On 10.01.11 ----- 1,60,000/- 

 

9. He has stated that he had paid the accused of Rs. 6,00,000/- (six lakhs) 

in total,  up to 10/01/11 as loan amount. The accused person had 

executed Hand Note in his favour on 10.01.11, acknowledging receipt of 

the above stated loan amount promising to return the loan amount to 

the informant on 24/06/11. Ext.1 is the hand note dated 10.01.11 and 

Ext 1(1) is the signature of the accused which was known to him.  

10.  He has also stated that the accused person on 10.01.11, issued the post 

account payee cheque. The accused had issued post account payee 

cheque in his favour on 10.01.11, by inserting date as on 24.06.11, vide 

post account payee cheque no. 030330 dated, 24.06.11 for Rs. 

6,00,000/- (six lakhs) only at Assam Gramin Vikas Bank, Tezpur Branch, 

against account no. 7845 in his (complainant) favour and advised him to 

deposit the said account payee cheque for encashment on 24.06.11. Ext 

2 is the account payee cheque and Ext 2(1)  is the signature of the 

accused person, which is known to him.  

11. As per the advice of the accused, he has stated that he had deposited 

the above cheque in UCO Bank, Tezpur Branch in his account no. 14896 

on 24.06.11 for encashment. Ext 3 is the deposit slip, dtd. 24.6.11. But 

the said account payee cheque was dishonoured by bank and the bank 

returned the said cheque in returning memo dated 27.06.11 to him due 

to insufficient fund in the account of the accused. He has stated that on 

27.06.11, he came to know about dishonour of the cheque due to 

insufficient fund to the account of the accused, as per information given 
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by the bank. Ext4 is the letter dated 27-06-11 by UCO bank, Tezpur 

branch, and Ext 5 is the cheque returning memo dtd.27.06.11. 

12. Thereafter, on 29/06/11, he had sent registered post notice to the 

accused at his both the addresses through advocate Sri Surendra Mishra, 

informing the accused about dishonour of account payee cheque due to 

insufficient fund in his account and demanded him to pay of Rs. 

6,00,000/- (six lakhs) within fifteen (15) days after receipt of the notice. 

Ext 6 is the Registered Advocate’s notice dtd.29.06.11, which was 

addressed to the accused at both of his addresses. Ext 6(1) and Ext 6(2) 

are postal receipts of the above stated notices.  

13. He has stated that the advocate notice dated 29/06/11 was posted to the 

accused person on his permanent address at vill- Borjhar Gaon, Saikia 

Suburi, p.o- Dekargaon, Sonitpur, which was returned un-served on 

05.07.11 on the ground that the address was not available. Postal 

acknowledge card of the advocate notice dated 29.06.11, which was sent 

to the accused person’s address , as c/o- Manager, Sesha Tea Estate, 

p.o.- Thakur Bari, Dist- Sonitpur, was not returned. Therefore, on 

12.7.11, the advocate of the complainant had sent a complaint to the 

superintendant of post office at Tezpur, in order to make inquiry about 

the registered post notice address to the accused persons. 

Superintendant of post office by his letter dated 18.07.11, had informed 

Sri Surendra Mishra advocate, about the delivery of registered post 

notice on 02.07.11. Ext 7 is the closed envelop of the Registered notice 

dtd. 29.6.11, addressed to the accused at his permanent address. Ext 8 

is the registered letter dtd. 12.7.11 by advocate, Sri S. Mishra, to the 

Supdt. of Post Offices, Ext 8(1) is the postal receipt, and Ext 8(2) is the 

acknowledgement card of the above stated letter. Ext 9 is the letter dtd. 

18.7.11, by the Supdt. of Post Offices to Sri S. Mishra. 

14. He has also stated the registered post notice dated 29.06.11 was served 

on the accused persons on 02.07.11 and fifteen (15) days period had 

elapsed on 17/07/11, in spite of receipt of the notice the accused 

persons had failed to make payment of Rs. 6,00,000/- (six lakhs) to him. 
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He has also stated that the accused had cheated him by fraudulently and 

dishonestly issuing account payee cheque to him in spite of his 

knowledge. He has no sufficient fund in his account. The complainant 

has filed original documents. Ext. 1 is the Hand Note, which is exhibited.  

15. In his cross-examination, he has stated that he was acquainted with the 

accused Sri Lila Dutta. Apart from Lila Dutta had had no other source to 

be acquainted with the accused. He has stated that he knew that Lila 

Dutta has lodged two(2) or three(3) similar cases against the accused.   

16. He has stated that he had given his amount to the accused from his own 

account maintained at State Bank of India, Evening Branch, Tezpur and 

from his account maintained at UCO Bank. Later on, PW1 has stated that 

he had paid the amount to the accused from the proceeds sell of land. 

He has stated that in total he had given of Rs. 6,00,000/- (six lakhs) in 

cash to the cash. He has also stated that he had given money to the 

accused on four (4) times and on 10.01.11, he asked to write and the 

accused had given him cheque. 

17. He has also stated that he has not submitted any bank account or 

income tax return in the court in relation to the cash in hand of Rs. 

6,00,000/- (six lakhs) at the time of the incident. He has denied the 

suggestion that he has not given of Rs. 6,00,000/- (six lakhs) in the 

month of January, 2011 to the accused. He has also stated that he has 

not submitted receipt or hand note in the court in relation to the money 

taken by the accused on 03.01.11, 05.01.11, 06.01.11 and 10.01.11. He 

has also stated that the cheque amount and the name of the holder of 

the cheque was not written by the accused in his own handwriting, but it 

was typed. He has also denied the suggestion that Lila Dutta had 

received money blank cheques and blank paper revenue tickets with 

signature in context of the transaction between Lila Dutta and the 

accused, and one of such blank cheques and blank paper with revenue 

tickets and signature were given by Lila Dutta to him as a friend.  

18. He has also stated in his cross-examination that the notice was served on 

02.07.11 and the case was filed on 01.08.11. He has denied the 
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suggestion that the accused had not borrowed any money from him. He 

has also denied the suggestion that he and Lila Dutta, have entered into 

conspiracy against the accused and lodged this case. He has denied the 

suggestion that he has falsely stated that he had given the money of Rs. 

6,00,000/- (six lakhs) to the accused in one month.     

19. PW2, Bishnu Prasad Mazumdar, in his examination in chief has stated 

that he has come today in the Court with specified documents, after 

receiving summons. He stated that he is the Senior Manager of Assam 

Gramin Vikas Bank, Tezpur Branch. He stated that he has been corking 

at the Tezpur Branch , since December, 2014. He stated that Dibyajyoti 

Kalita is a customer of the bank, who has a savings account in the bank, 

of number 7845. He stated that after implementation of CBS(Core 

Banking System), the bank account number has tuned into 13 digit 

number, and as such, the account number of the said account of 

Dibyajyoti has become 7054010001939. He stated that the Ext 2 cheque 

is of their branch and the account number of the cheque is 7845, and the 

number of the cheque is 030330, dtd. 24/6/11. He stated that Ext 10 is  

a true copy of the statement of accounts, and Ext 10(1) is the signature 

of Senior Branch Manager and Branch Head, Sri Tulyadhar Chetia, whose 

signature is known to him. He also stated that Ext 10(2), 10(3), 10(4), 

10(5), 10(6), 10(7) and 10(8), are the signatures of Sri Tulyadhar Chetia, 

which is known to him. He stated that there is seal of the bank, against 

all the signatures. He stated that from 1/03/11 till July, 2011, a sum of 

Rs. 2801/- was there in the account of the accused. He stated that Ext2 

cheque was of Rs.600000/- , and at that time, the money in the account 

of the accused was not sufficient to honour the said cheque amount. He 

also stated that the cheque was presented by UCO bank , but the same 

was returned to the UCO bank as the funds in the account of the 

accused was not sufficient to honour the cheque. He stated that Ext 11 is 

the copy of the specimen signature of the accused. Ext 11(1) is the 

signature of the Senior Manager and Branch Head, Sri Tulyadhar Chetia, 

which is known to him.  
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20. In his cross examination, he has stated that Ext 11 is not the original 

specimen signature card and is computer loaded. He stated that original 

specimen signature card is there in the bank, but he has not brought it 

today. He stated that the account of the accused has not been in 

operation since 2011. He stated that the accused had not carried out any 

transaction as per Ext 10, during his service period. He stated that the 

data of their bank is digitally secured , which cannot be opened without 

having password. He stated that there is a system of digitally secured 

signature in their bank. He stated that there is no digitally secured 

signature in Ext 10 and Ext 11. He stated that in Ext 10 and Ext 11, it is 

not written that those are computer generated copy. He denied the 

suggestion that Ext 10 and Ext 11 are not genuine document. He stated 

that in Ext 10(5) the old account number 7845 was written in hand and 

not computer written. He has stated that he has not submitted any 

supporting official document to show that the old account number 7845 

is 7054010001939. He stated that he has no personal knowledge what 

was claimed under Ext 2 cheque. He stated that the cheque had come 

only for clearance.  

21. PW3, Sri Apurva Kr. Roy, who is the Manager of UCO Bank, Tezpur 

Branch, in his examination in chief has stated that he has come to the 

Court with specified documents, after receiving summons. He has been 

working as Manager at UCO bank, Tezpur branch since 15.11.13. He 

stated that Ext 3 is the deposit slip of UCO bank, Tezpur, dtd. 24.6.11. 

He stated that through the said deposit slip, cheque of Rs.6,00,000/- of 

number 030330, dtd. 24.6.11, Sibu Saha, had deposited the cheque , in 

the UCO bank, against his account number 14896, on 24/6/11. At 

present, the said account number has become a 14 digit number, as 

02440100004657, after the implementation of CBS( Core Banking 

System). He stated that Sibu Saha is a customer of the said bank, and he 

has brought the statement of accounts of Sibu Saha. He stated that Ext 

12 is the statement of account’s certified copy, and Ext 12(1) and Ext 

12(2) are his signatures. He stated that Ext 4 and Ext 5 are cheque 
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returning memo of UCO bank, dtd. 28.6.11, through which it was 

conveyed that the cheque was bounced and it was being returned. He 

stated that the fact of deposit of the cheque and its bouncing are being 

mentioned in the statement of accounts.  

22. In his cross examination, he has stated that it is not mentioned in the 

statement of accounts, as to who had given the cheque, as it is Sibu 

Saha’s statement of accounts. It is not recorded in Ext 12, as to who had 

issued the cheque.  

23. DW1, Sri Lila Dutta, and the examination to the stated that he recognises 

the accused Sri Dibyajyoti Kalita and the complainant Sri Sibu Saha. He 

also stated that when the accused was Store In- charge of Sesa Tea 

Estate, he used to supply umbrella etc to the tea garden. He stated that 

he had money did monetary transaction with the accused. He also stated 

that the accused used to borrow money from him at times, and he used 

to take blank cheques and the Blank cartridge paper, which signatures 

on revenue stamp, as security. In this manner, he had about 10 to 12 

such blank cheques and cartridge papers, as given by the accused. He 

also stated that in the year 2016, the accused had to be paid all his dues, 

which he had borrowed from him, and told him to return the blank 

cheques and Blank cartridge papers which he had given to him at the 

time of borrowing the money. He stated that he had searched for those 

cheques and the paper, but could not find those. Thereafter the accused 

told him that the complainant had lodged a case against him on the basis 

of the blank cheques and Blank criminal stamp(cartridge) papers. He also 

stated that out of the missing blank cheques, one cheque has the 

number, ‘030330’. He stated that he might have forgotten the number. 

The said cheque was of Gramin Vikas Bank.  Ext 2 is that cheque, 

bearing number ‘030330’. He stated that the said cheque was blank 

when it was in his hands. He also stated that Ext 1 was in his hands, 

when it became missing. He also stated that when Ext 1 was in his 

hands, there was only signature over revenue stamp, and the rest of the 

portion was blank. He had four such paper, like that of Ext 1.  
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24. He also stated that he had good relation with the complainant till 2011, 

and they used to visit each other, but thereafter they had stopped 

visiting each other. He stated that the complainant used to visit his house 

often. He stated that he used to keep the blank cheques and blank 

papers on a table. When the accused had told him about those cheques 

and papers, he came to realize that the complainant had taken the 

cheques and papers. He stated that he does not know , whether the 

accused had borrowed Rs.6 lakhs from the complainant or not.  

25. In his cross examination, he has stated that he had lodged a case u/s 

138 of NI Act, in the year 2011. He also stated that his daughter had also 

lodged such a cheque bouncing case against the accused. The case 

lodged by him was CR-241/11, and in that case he has received the 

money due. He stated that he had withdrawn the case on 28/6/16, 

against the accused, on the ground that he had  received all his money 

from the accused. His daughter had also withdrawn her case against the 

accused as she got her money. He has forgotten the case number of the 

case lodged by his daughter. He stated that he has not seen the case 

number of the case lodged by the complainant. The case instituted by 

the complainant has been registered prior to the case filed by him 

against the accused.  

26. He also stated that in his case, CR-241/11, his engaged advocate was Sri 

S. Mishra. He stated that he does not remember that he had written that 

the accused had borrowed money from various persons and the cheques 

have been bounced.  He stated that the owner of M/S Luit Hotel, Sri 

Pratim Goswami, had lodged a case against him and Sibu Saha in the 

police station. In that case, he and Sibu Saha, had obtained bail. He does 

not remember when the incident had taken place. He also stated that he 

had executed an agreement in 2015 with Sibu Saha that he had 

borrowed Rs.8 lakhs from him and that he would return the same by 

paying installment of Rs.15000/- per month to Sibu Saha. He stated that 

whenever he had paid money to Sibu Saha, he had given him a money 

receipt. 
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27. He also stated that Sibu Saha had lodged a case at Tezpur P.S on the 

allegation that he did not return the money, which he had loaned from 

Sibu Saha. He has got bail in the case lodged by Sibu Saha, and the case 

is pending in the Court of Smti M. Sarmah. He stated that he had paid 

Rs.15000/- to Sibu Saha, through account payee cheque, out of the 

money borrowed from Sibu Saha as loan. He stated that he does not 

remember the date when he had given Sibu Saha , the cheque of Rs. 

15000/-. He also stated that Sibu Saha had instituted a money suit in the 

Court of Civil Judge, Tezpur, for recovery of Rs.8 lakhs. He denied the 

suggestion that his assertion that he had kept the blank cheques and 

papers in his table and the complainant had taken those away , is false.  

 

APPRECIATION OF EVIDENCE ON RECORD 

28. In the light of the evidence of other witnesses and the documentary 

evidence, it is to be analyzed, whether the assertions of PW1 

(complainant), have proved the offence u/s 138 of NI Act. 

29. On a careful examination of the testimony of PW1, I find that he has 

stood firmly on his evidence. Nothing could be brought in his cross 

examination, to disbelieve him. In the cross examination of CW1, it was 

not suggested that the Ext 2 cheque was not issued by the accused.  

The mere fact that the name of the holder of the cheque and the 

amount, was not hand-written but was typed, does not create any 

reasonable doubt as to the veracity of the claim of the complainant that 

the said cheque was issued by the accused to him for Rs.6lakhs. In his 

cross examination, no where it was suggested that the Ext 2 cheque was 

not signed by the accused. It was also not suggested that the signature 

on Ext 1, hand note was not of the accused. The plea taken by the 

defense, that the complainant had taken blank cheques and blank 

stamped paper, signed by the accused from the house of DW, Sri Lila 

Dutta, without his knowledge, is not believable. In the cross examination 

of PW1, it was suggested to him that he and Lila Dutta had conspired 

with each other and lodged this case against the accused. On the other 
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hand, DW, Sri Lila Dutta in his examination in chief has stated that the 

complainant had taken blank cheques and blank stamped papers, which 

were earlier signed by the accused, from a table in his house, and he 

came to know about such taking, only when the accused had asked for  

such papers and cheques. Hence, the above positions taken by the 

defense, are contradictory with each other. If DW, Lila Dutta had 

conspired with the complainant against the accused, then, how it is 

possible for him to be unaware of the theft or taking away of the 

cheques and papers by the complainant. Likewise, if the complainant had 

taken such papers etc from the house of DW, clandestinely , then there 

cannot be any question of conspiracy between them.  

30. Another factor, which makes the testimony of DW, Sri Lila Dutta, unsafe 

to be relied upon, is the admitted fact that the complainant had lodged a 

criminal case and a money suit against him, which are pending.  

31. In the light of the above, it is believable that the Ext 2 cheque was duly 

signed by the accused and the complainant has obtained it from the 

accused. Likewise, it is believable that the complainant has received Ext 

1, hand note, from the accused, duly signed by the accused. As stated 

earlier, the defense has not disputed the fact that the signatures in the 

cheque(Ext 2) and the hand-note(Ext 1), are his own signatures.  

 

32. Moreover, the evidence of PW2, Sri Bishnu Prasad Mazumdar, the Senior 

Manager, Assam Gramin Vikas Bank, Tezpur Branch, has substantially 

corroborated the evidence of PW1.  He has categorically stated, in his 

testimony that Ext 2, cheque, bearing no. 030330, dtd.24.6.11, of 

Rs.6lakhs, was issued against the savings account number ‘7845’ ( now 

7054010001939), and that account number belongs to Sri Dibyajyoti 

Kalita, who is customer of the bank. This assertion of PW2 has not been 

disputed by the defense.  

33. Thus, on the basis of the above, it is proved that Ext2, was drawn by the 

accused for Rs.600000/-, and it was issued to the complainant by the 

accused. Once it is proved, the factual basis for giving rise to the 
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presumption u/s 118 and 139 of NI Act, is present. Hence, the 

presumption of Sec118 and 139 of NI Act, mandates the Court to 

presume that the cheque was for consideration and it was issued by the 

accused, in favour of the complainant for discharge of any debt or 

liability.  

34. Hence, the burden was on the defense side to rebut the presumption u/s 

139 of NI Act.  

35. The defense side has tried to rebut the presumption on the ground that 

the Ext 1, hand note and Ext 2 cheque, were stolen by the complainant 

from the house of DW, Sri Lila Dutta. The defnse has taken the plea that 

the accused had handed over some of his blank cheques and blank 

stamped papers, signed by the accused to DW, as security for the money 

borrowed by the accused from DW. 

36. As discussed above, the assertion of DW, Sri Lila Dutta, in this regard is 

not believable. Hence, the defense has failed to discharge that burden. 

37. Moreover, it is  revealed from the case record itself, that on 26.9.14, the 

accused had filed a petition in the Court, to mutually settle the case, and 

had prayed for three months time to arrange for the money to be paid to 

the complainant. This petition was allowed by court , vide its order dtd. 

26.9.14. This amounts to an admission of the fact that the accused has 

to pay the settled amount to the complainant. This shows that the 

accused had a debt to be discharged in favour of the complainant, and 

that the cheque, Ext2 was drawn by him to discharge that debt to the 

complainant. The Ext1 , hand note, also cements the point that the 

cheque was issued in discharge of the debt of Rs.6lakhs, which he owed 

to the complainant.   

38. As stated above, the existence of legally enforceable debt to the extent 

of Rs.600000/- and the drawing of the Ext 2, cheque, to discharge the 

said debt by the accused , in favour of the complainant, has been 

proved. Thus, point no. 1 is proved. 

 POINT 2: 
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39. It is clear from Ext 1, that the date mentioned therein is 24.06.11. Ext3, 

is the deposit slip, which shows that the cheque was deposited in the 

account of the complainant, on 24.06.11, at UCO Bank. PW3, Sri Apurva 

Kr. Roy, who is the Manager of UCO bank, Tezpur branch, has testified 

that Sri Sibu Saha, had deposited the cheque, bearing no. 030330, dtd. 

24.6.11 , of Rs.6 lakhs, in his account no.14896, on 24.6.1, through Ext 3 

deposit slip, in their bank. As the fact that Ext 2 cheque was issued by 

the accused has been proved, it is not material, that in Ext 12, account 

statement, it is not mentioned who had issued the cheque. Hence, it is 

proved that the cheque was presented by the complainant at UCO Bank, 

Tezpur Branch, within the period of its valididty.i.e within three months.  

POINT NO.3: 

40. PW2, Sri Bishnu Prasad Majumdar, who is a Senior Manager of Assam, 

Gramin Vikas Bank, Tezpur Branch, where the accused has an account, 

has stated that from 1.3.11 till the month of July, 2011, the accused had 

Rs.2801/- in his account. He has stated that when the Ext 2, cheque, 

which was of Rs. 6 lakhs, was sent to their bank by UCO bank for 

payment, the account of the accused did not have the money for 

honouring the cheque. Hence, the cheque was returned to UCO bank for 

insufficiency of funds. The statement of accounts of the accused, as 

reflected in Ext 10. establishes the fact that the funds available in his 

account, bearing no, 7845(old) / 7054010001939(new), in Assam Gramin 

Vikas Bank,  was not sufficient to honour the cheque( Ext 2 ) amount of 

Rs. 6 lakhs. Ext 10, has been duly certified to be a true copy, by the 

head of the branch. Ext11, which is also a duly certified copy of the 

specimen signature of the accused, shows the signature of the accused 

against his account 7845. On a bare perusal of the specimen signature 

and the signature stated in Ext 2, cheque, it is apparent that both the 

signatures are same. 

41. Further, in the cross examination of PW1 and PW2, the defense side has 

not specifically disputed the fact of dishonor of the cheque due to 

insufficiency of funds in the account of the accused.  
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42. Thus, point no.3 is also proved. 

POINT 4: 

43.  Ex5, Cheque Returning Memo of UCO Bank, shows that the cheque, 

bearing no. 030330, for Rs. 6 lakhs, which was presented,  was returned 

dishonoured due to insufficiency of fund, on 27.6.11, by the bank. The 

memo was communicated to the complainant by the UCO bank on 

27.6.11, itself, vide letter, Ext 4, along with the retuned cheque.  

Further, Ext 6 shows that the demand notice was sent on 29.6.11 by the 

complainant to the accused, duly addressed, through his advocate, Sri S. 

Mishra, vide regd. post with A/D. Hence, the notice was sent within 30 

days of the receipt of information from the bank about dishonor of the 

cheque.  

POINT 5: 

44.  PW1 has stated in his evidence that the notice demanding payment of 

the amount due, was addressed to the permanent address of the 

accused as well as to his place of work. The notice, vide regd post with 

A/D, sent to the permanent address had been returned as “addressee 

not available. Ext 7, which is the returned regd letter, with A/D, duly 

addressed, shows this fact. Ext 6(2) is the postal receipt.  

45. PW1, has also stated that such a notice was also sent to the other 

address of the accused , by regd. post with A/D. This is established by 

Ext 6(1), postal receipt, dtd. 29.6.11. of transaction, F-1600.  PW1 has 

also stated that when a complaint was lodged before the Supdt of Post, 

regarding non-receipt of AD card of the said regd letter, vide letter dtd. 

12.7.11, Ext 8, the Supdt. of post, had replied , vide his letter dtd. 

18.7.11, Ext9,  that the regd letter, transaction F-1600. was delivered on 

2.7.11.  

46.  The above evidence of PW1 and the documentary evidences, prove the 

fact that the demand notice was delivered to the accused on 2.7.11. The 

fact of receipt of notice by the accused, has not been disputed during the 

cross examination of PW1. The accused has merely denied, in his 

examination u/s 313 CrPC, that the notice was not received by him. This 



16 
 

bald denial, without any evidence or rebuttal of evidence of the 

prosecution, does not create any doubt on the version of prosecution.  

47. Furthermore, PW1, has stated in his evidence that the accused has failed 

to make any payment , in spite of expiry of 15 days of the receipt of 

notice. Hence, point no. 5 is also proved.  

48. In the light of the above, I am of the considered view that the 

prosecution has been able to prove that the guilt of the accused u/s 138 

of Negotiable Instruments Act, beyond reasonable doubt. Accordingly, 

the accused is convicted u/s 138 of Negotiable Instruments Act. 

49. Considering the nature of the offence , where credibility of business 

transaction by means of negotiable instrument is in issue, I am not 

inclined to extend the benefit of Probation of Offenders Act to the 

accused. 

50. Heard  on the point of sentence. 

51. Considering the facts and circumstances of the case and the nature of 

the offence, I sentence the accused to undergo S.I for 6 months and  

pay a fine of Rs.750000/-(Rupees Seven Lakhs and fifty thousand only), 

which is inclusive of the cheque amount and a lump sum interest 

amount, i/d S.I. for 4(four) months. The amount, if realized, shall be 

given to the complainant as compensation.  

52. The judgment is pronounced in the open court on this 07th of November, 

2016. The judgment is prepared under my hand and seal of this Court. 

53.  The case is, accordingly, disposed of. 

 

 

                                                       (K.K. Sharma) 

                                                     Addl. CJM, Tezpur 
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LIST OF DOCUMENTS EXHIBITED BY THE PROSECUTION: 

EXT1: Hand note 

EXT 2: CHEQUE  

EXT 3: PAY IN SLIP, FOR DEPOSIT 

EXT4: COMMUNICATION  LETTER OF THE BANK. 

EXT 5: CHEQUE RETURN MEMO 

EXT6: NOTICE 

EXT7: RETURNED REGD LETTER WITH AD 

EXT 6(1): POSTAL RECEIPT-1 

EXT6(2): POSTAL RECEIPT-2 

EXT8: COMMPLAINT LETTER FOR STATUS OF REGISTERED LETTER. 

EXT 9: COMPLAINT SETTLED REPLY 

EXT 10: STATEMENT OF ACCOUNT OF THE ACCUSED AT AGVB, TEZPUR 

EXT 11: SPECIMEN  SIGNATURE 

EXT12:ACCOUNT STATEMENT OF THE COMPLAINANT.  

                                  

                                      ADDL.CJM, TEZPUR 

 

 


